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INTELLECTUAL COMMONS TO INTELLECTUAL
PROPERTY: THE ROAD TO DEPLETION OF THIRD
WORLD BIODIVERSITY
Lavanya Rajamani. *

INTRODUCTION
If science is viewed as a 'way of knowing' and technology as a 'way of
doing' as the eminent intellectual Vandana Shiva suggests, then every society
has indigenous systems of science and technology on which its development
is
structured.
The logic of accumulation
of capital then to each society is specific to its needs. In the quest for globalisation
the value accorded to these
local systems of knowledge generation tend to get undermined
and in the
capitalist mode of production they are often left with no exchange value at all,
thereby flowing with ease from the North to the South. This structural inquiry
ignored as it is in the International
Patents Systems generates further iniquities, the brunt of which is faced by the countries in the South and in particular
their indigenous communities.
This paper seeks to examine the value of traditional knowledge systems
relating to bio-diversity,
the contributions of the local people and the inappropriate shift from the realm of intellectual commons to intellectual property. It
seeks to offer a viable alternative witllin the existing regime of International
treaties on Bio Diversity which would best serve the interests of the gene rich
South and the White Coat technology rich North.
FROM

INTELLECTUAL

COMMONS

TO INTELLECTUAL

PROPERTY

For centuries traditional society's
have treated biodiversity as common
property and knowledge related to it as in the intellectual commons.l
Indigenous people,
tribal communities,
village societies and forest dwellers have
preserved and developed the biological resources from which they draw sustenance. Knowledge and innovation relating to these resources was governed by
a common code and the community interest involved provided the ethical stewardship
to its use and development.
The intimate link that grew out of the
relationship
between the people and the resource and knowledge rendered the
resources inalienable to the community.
In the Himalayan
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records that even during a famine in which thousands died, the farmers kept
their seeds safe in their homes.2 This commitment ensured that the resource
base was always utilised in an economically beneficial and environmentally
responsible manner. The world today owes an incalculable debt to the generations of local communities who not only preserved the rich diversity but also
created a fund of correlated knowledge in the public domain, for us to inherit.
The location of this know ledge in the intellectual commons ensured spontaneous generation of fresh knowledge and preservation of traditional knowledge systems. The concatenation of these and natural circumstances have
resulted in the South, possessing, the large chunk of the Earth's biodiversity.
Intellectual property rights as imposed through GATT is the one tool in
the hands of the North to disempower the gene endowed south. Their strategy
is simple but effective. Delink Biotechnology from biodiversity3 (which for
the South is impossible), treat biodiversity as the common heritage of mankind and locate biotechnology within the realm of intellectual property. Within
this framework the North could freely exploit the naturally occurring germplasm
of the South, modify it in their laboratories in the North and attach to it the
character of private property with royalties and high prices.4
And as before
the South would be nothing more than a colony for the North. It is perhaps
with considerable foresight then that some of the participants of the Rio earth
summit remarked: "You no longer need intellectual capacity in order to
obtain intellectual property. All you need is a visa". 5
GATT

& THE UNIVERSAL/SAT/ON

OF AN

UNEQUAL

ORDER

The GATT truly seeks to institutionalise thin inequity. In its very
preamble it recognises intellectual property rights as private rights. The Latin
root of the
word private is 'privare' which means 'to deprive' and laws
relating to private property are aimed at protecting individual rights to property as a commodity while destroying collective rights to commons as a basis
of sustenance.6
Knowledge, ideas and innovations that take place in the
intellectual commons, in villages among farmers or among tribals in forests
are thus excluded from the ambit of intellectual property rights.?
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Article 27 of the TRIPS which defines 'Patentable subject matter' has
further inequities built into its structure. Article 27 (1) provides that patents
shall be available in all fields of technology provided they are new, involve an
inventive step and are capable of industrial application. It is this last requirements "capable of industrial application" which blatantly devalues knowledge
and innovation outside the industrial, profit oriented mode of production.8
Technology geared to meet socio cultural needs is treated with scant respect.
Article 27(3) deals with subject matters which may be excluded from
patentability. This provision provides little comfort to the South for it leaves
very little outside, the scope of patentability.
Those that are excluded i.e.
'animals' and 'biological processes for the production of plants and animals',
are also subject to a review four years after the entry into force of the agreement establishing the WTO. Thus academicians argue that there is a very real
possibility that by the turn of the century every product produced from genetic
materials will be subjected to patent protection.9
MODELS

OF EXCHANGE

AND THE LA W OF VALUE:

This privatisation of intellectual commons and devaluation of indigenous
peoples contributions has seriously undermined the bargaining position of the
South even with its well of germplasm, in the International exchange scenario.
The existing models of exchange would amply illustrate the point.
i)

National Cancer Institute Model- The National Cancer Institute
is a highly regulated non profit organisation with a powerful scientific infrastructure. It collects natural products throughout the
world, ships it to its laboratory in Maryland and analyses it. This
is done through formal or informal agreements with the source
country and the most it promises is a share in royalties if commercialization of a compound ever takes place and the training of
1 or 2 of the source country's scientists in the US Laboratories.lo

ii)

Shaman Pharmaceuticals Model - This institute tests natural
products for numerous therapeutic activities not just anti-cancer
activity as the NCI model. The terms of agreement for biodiversity
prospecting in the source country are the same as the previous
model. It is significant to note that in its five year existence,
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iii)

The International
Cooperative
Biodiversity
Group Model- This
is a US $ 2.5 million effort by the US Government agencies for
collection of biological specimens in source countries. The source
countries will receive 1-3% royalty rate and some limited training for their scientists.12

iv)

The INBio Model - INBio is a non profH organisation
existing
under Costa Rican Laws.
It collects flora and fauna, extracts
alkaloids
from them and ship the extracts to MNCs.
In 1991
IN Bio signed an agreement with Merck & Co. USA through which
it was given US $ 1 million and a fraction of royalties (1-3%) for
collecting,
identifying, preparing and shipping the samples.
No
royalties have yet been disbursed. 13

v)

The Indo-US Model - Both Governments provide similar finding
for joint collections by Indian and US teams. The resources are
collected free of charge. 14

These models of exchange clearly indicate the unequal exchange factor
in the North- South relationship.
While the third world gives resources and
knowledge
freely, it has LO buy commodities
protected by patents.
Another
significant issue is the absence of any form of compensation for those actually
deprived -the indigenous
people, farmers, villagers and tribals.
Whatever
little compensation
is contemplated
is only for the concerned Government
which is not the original owner of the resource or the knowledge system which
coexists with it.
It is these unequal exchange systems and inbuilt inequities in the IPRs
which have now resulted in a phenomena popularly
termed as 'biopiracy'
or
'Klepto-monopoly'.
Margosan-O, the patented form of Asia's neem tree, now
the exclusive monopoly of W.R. Grace Chemical Company, is a ready example.
Patents are being claimed for alleged discovery of uses of the neem tree which
have been documented in India in the Atharva Vedas and Puranas. 15 Coloured
cotton cultivated by the ancient people of the Andes, now patented by Sally
Fox of Fox Fibres is yet another example.
These, highlight the issue that
patents are not being
granted just for 'wild' nature but also on past and
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This anomaly is due essentially to

The decoupling of biodiversity from biotechnoloy in the intellectual property scenario. In the North little if any innovations
take place in the informal sector or in any particular sociocultural context whereas in the South most of the traditional knowledge
systems were generated and maintained through such innovations
only. It is hardly surprising then that the resource carries
within it centuries of innovation, and so any delinking would be
arbitrary.
The value attributed to indigenous knowledge. Within the framework
of formal and informal systems of knowledge generation, there
has crept in, due to concentrated first world efforts, an insidious
stratification based on value. The North see the value in the market as the only value and the inventions in the laboratory as the
only inventions capable of patent protection. The arts, crafts,
folklore and systems of knowledge of the local communities have
no value in their patent system or market dynamics.

This reprehensible devaluation of centuries of contribution and non
recognition of rights of indigenous people to their resources and knowledge
systems is a fundamental human right violation. Their right to occupation is
threatened because their freedom to shape the means of production is threatened.'7 Their right to life and livelihood is threatened because their access to
their historical source of sustenance is threatened. This callous breakage of
an intimate link created over centuries between the resource and local people is
also likely to affect adversely the maintenance of biological diversity and environmental balance.
While few would disagree with this reality there is little consensus as
to adequate responses to the situation.
THE DILEMMA

Intellectually the most persuasive response would be the one supplied
by Samir Amin through his concept of 'delinking"8 Amin suggests that third
world nations are on the periphery of the world capitalist systems and their
development can only ensue through an essential rupture with the system, a
'delinking' or refusal to subject national development strategy to the impera-

16

supra n. 5 at 3.

17

Shiva
2740,

18

Amin Samir,

Vandana,
"Biotechnology
(November
30, 1991).

Development

and Conservation

The Problematic of Delinking, 62, (1985).

of Biodiversity",

EPW,

124

National Law School Journal

[1996

tives of worldwide expansion of capitalism. 19 He defines delinking as "a
pursuit of a system of rational criteria for economic options founded on a law
of value on a national basis, with popular relevance, independent of such
criteria of economic rationality as flow from the dominance of the capitalist law of value, operating on a world sClfle. 20 An acceptance of
this
position would imply a total rejection of the International patent system which
devalues national biological treasures and the wealth of local knowledge based
on a capitalist law of value. It may even imply the spurning of a patent
system itself until such time that stage of scientific, technological and sociocultural advancement in the nation is such that the benefits of a patent system
would automatically accrue. 21 However appealing these arguments may be,
after India has signed the GATT little may be possible in its direction.
The
wave of liberal utopia flowing through the world has already caught the
hearts, minds and purses of the Indians and we are told that market reforms are
irreversible and market dynamics sacrosanct, so a less appealing but a more
practicable option may have to be resorted to. The Bio-diversity Convention
as the South's Weapon and its rich biodiversity as its bargaining lever, could
be that option.
THE ROAD

LESS

TRA VELLED

BY

The Convention on Biological Diversity signed pursuant to a proposal
in Agenda 21, came into force in late 1993. The mandate given by the Agenda
21 "to foster traditional methods and knowledge of indigenous people and
their communities"found place in the preamble of the Convention itself, serving as a key to its interpretation.
Article 3 of the Convention declares that the rights of biodiversity are
sovereign rights of nation states. This effectively takes the South's germplasm
outside the ambit of common heritage and therefore easy colonisation.
It is
imperative however that these national rights be identified with the rights of
the indigenous people, rather than with the State machinery as a narrow construction would seem to suggest. Locating the rights with an authority not the
owner would create discrepancies for, in all this talk of North- South dynamics
we must no forget that there exists a strong North in the South and a South
in the North. If the State gains control over germplasm it may dislocate the
traditional communities as it has done several local people from their common
property resources. 22
Article 8 (j) imposes an obligation on the part of contracting parties to
respect, preserve and maintain the knowledge, innovations and practices of
19
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indigenous and local communities embodying traditional life-styles for the
purpose of conservation and sustainable use of biological diversity. It mandates prior permission of holders of these traditional knowledge sustainable
use of biological diversity. It mandates prior permission of holders of these
traditional knowledge systems for wider applications and also entails sharing
of benefit. This provision could well be read as a recognition of the intellectual property rights over the existing knowledge systems and a warrant for
their protection.
The move to institutionalise the conception of Collective Intellectual
Property Rights (CIPRs) in the domain of traditional knowledge systems is
based on wide ranging considerations of equity, fairness and even market
economics. The ethical dimension is well articulated in the Mataatua Declaration on the Cultural and Intellectual Property Rights of Indigenous People,
1993 23 which states that.
Cultural and intellectual property rights are central to the right
of determination and although the knowledge of indigenous people
is of benefit to all humanity, the first beneficiaries
of indigenous knowledge must be the direct indigenous descendants of
such knowledge.24
1n the preamble to the Declaration there is an explicit recognition that
though the indigenous people. are capable of managing their traditional knowledge themselves, they are willing to offer it to all humanity provided their
fundamental right to define and control this knowledge is protected by the
International Community. 25 This stance is reinforced by the provisions of
International Instruments on Human rights which recognise the institution of
collective property and guarantee against its arbitrary deprivation; 26 the right
to self determination 27 and to full sovereignty over one's natural wealth and
resources. 28 Beyond the obvious ethical compulsion to recognise the inherent
right of the indigenous people to their knowledge systems, lies an economic
compulsion. The interest in preservation of genetic diversity and continued
generation of indigenous knowledge in the face of ruthless exploitation by
outside forces, would only be sustained if an incentive- existed. CIPRs would
be the incentive.

23
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Collective Intellectual Property Rights which are collective custodial
rights that affirm the community nature of innovation and responsibility to
protect biological wealth within ecological and ethical limits29 inhere:

i. the right to self determination-which implies in this context the right
of indigenous people to say 'No' to commercialisation 30 and to be respected
for their decision made in the absolute knowledge of their environment and its
needs.
ii the right to an equitable share of the benefit arising from the use of
the resource and traditional knowledge.
The Biodiversity Convention within the scope of Article 8(j) can well
encompass the entire gamut of rights which indigenous people possess in relation to their resource and resource related knowledge.
The Biodiversity Convention is the highest level International treaty on
the negotiation of rights to biodiversity.
The treatment of this area in the
TRIPs agreement is inadequate and indirect. As such any interpretation of
rights to Biodiversity must be consistent with the Biodiversity convention.31
Moreover Article 16 of the Convention specifies that commitment to Intellectual Property Rights would only be to the extent that such rights are "supportive of and do not run counter to its objectives", signifying thereby the primacy of the principles in the Biodiversity Convention. The position espoused
by the Convention found favour in the International Consultation on Biological Diversity (SAARC, ASEAN and other Regional Countries), August 1994
which reinforced the authority of the Convention. The Draft International
Covenant on Environment & Development, 1995, in Article 43 provides for
the parties to facilitate exchange of information, relevant to sustainable use
of natural resources, taking into account the special needs of developing countries.
It also mandates that Parties must require that access to indigenous knowledge
be subject to the prior informed consent of the concerned communities and to
specific regulations recognising their rights to and the appropriate economic
value of such knowledge.
It is within the realm of the Biodiversity. Conventions and Covenants
on Environment that a viable alternative exists for the preservation of biodiversity
and the traditional knowledge systems that go with it. Rich biodiversity is our
one great asset, we have to learn to use it as a tool to balance the inequities
in the capitalist world. Any other option would lead to recolonisation of our
resources ... this time our germplasm.
29
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